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In the High Court of Justice CO Ref:
Queen’s Bench Division C0O2664/2015
Administrative Court

In the matter of an application for Judicial Review
The Queen on the application of David de Freitas
versus

HM Coroner for West London

Application for permission to apply for Judicial Review
NOTIFICATION of the Judge’s decision (CPR Part §4.11, 54.12)

Following consideration of the documents lodged iman
g ged by the Claimant and the Ackn m
. ice fil ' ; ; y and the Acknowledgement

Order by the Honourable Mr Justice Holroyde on 9" March 2016
Permission is hereby refused.
Reasons:

| have every §ympathy for the Claimant. In my judgment, however, there is no arguable
ground on which he can claim judicial review. My reasons, in brief, are:

1. The Coroner accepted in his written ruling that the deceased was vulnerable, and is
reporied to have said at a later stage that her impending prosecution was a very
significant stressor at the time when she took her own life. It does not however follow
that he was therefore under an obiigation to investigate ihe decision of the CPS to take
over and continue the prosecution and/or the subsequent conduct of that prosecution.
A procedural obligation under Article 2 to undertake a Middieton-style investigation could
only have arisen if it was arguable that an agent of the state had acted in breach of a
substantive Art 2 obligation. As | read his rulings, the Coroner accepted that the CPS
was an agent of the state for this purpose, but concluded that it did not come under a
duty to safeguard the life of the deceasad merely because il decided to continue the
prosecution. He further concluded that even if the CPS had been under such a duty,
there was no breach of it, because the medical evidence provided no reason for the CP3
to anticipate a real and immediate risk to the deceased's life. It might be arguable that
the first of those conclusions was wrong, but | can see no basis on which it could be
argued that the second conclusion was wrong. [n the absence of any arguable breach
of an Art 2 obligation, the conduct of the CPS could not be said to have been a central
issue in the case. It therefore cannot be said that the Caroner was wrong in his decision
not to investigate the decisions and actions of the CPS: see Allen and R {Wiggins) v HM
Assistant Coroner for Nottinghamshire [2015] EWHC 2841 JAgmin)

2 As to Ground 1, for the reasons summarised above, the decision was not arguably
irrational.

3 As to Ground 2, | am afraid the reliance on Douglas-Williams is misconceived: the
passage on which the Claimant relies is a statement of one of the legal ingredients of
the offence of gross negligence manslaughter, not the test for deciding which issues a
Coroner should consider. The Coroner here did not arguably apply the wrong test.

4. As to Ground 3, the phrase “no arguable failures’ may be equivocal; but in the context
in which the ruling was given, it can only mean that the Coroner did not find any arguable
breach of an Art 2 obligation. The late service of the ABE interview recording is to be
deprecated, but it could not arguably amouni to a breach of an Art 2 obligation.

5 As to Ground 4, it must be remembered that the factual background to D was very
different to this case. The CPS here had medical evidence, including that which was
relied on by those representing the deceased, which did not identify any real or
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immediate risk to her life. No representations were made to the CPS, in the days
immediately preceding her death, to the effect that her condition was worsening and that
the prosecution was endangering her life. In those circumstances it is not arguable that
there was any such breach of obligation as is alleged in this Ground.

As to Ground 5, this adds nothing to the earlier Grounds.

As to Ground 6, | do not find it easy to follow the words quoted in para 63 of the Grounds.
| agree that the Coroner was arguably in error if he said that Art 2 was excluded because
a decision to prosecute did not amount to “conduct”. But in view of the points
summarised in para 1 above, | do not see how any such error would provide an arguable
ground for challenging the decisions.

As to Ground 7, it seems to me that the submissions made on behalf of the Claimant,
and the Coroner's decisions upon those submissions, were consistent throughout, and |
see no arguable unfairness.

As to Ground 8, the Coroner was entitled to make the decision he did as to the scope of
the inquest. The prospective consequence of that decision, that there may not be scope
for raising matters in a later report, does not provide any arguable basis for challenging
the decision.

In addition to the above, | find the submissions contained in the Acknowledgement of
Service persuasive, and in my view they provide a complete answer to the claim.

| record that this application is out of time, though | would have been prepared to grant
an extension of time if | had felt the grounds were arguable.

| therefore refuse permission to apply for judicial review.

It follows that the application for a PCO or costs cap falls away. | direct that the financial
information provided in support of the application for a PCO or costs cap should remain
confidential.

It is not clear to me that Mr Economou has properly been joined as an Interesteq Paity:
in compliance with CPR 54.8(4)(a)ii), the Defendant in the AOS identified him as a
person whom the Defendant considered to be an Interested Party; but there h_as been
no application to amend the Claim Form. The same applies to Dr Ryan. 1 direct that
neither of those persons shall continue to be named as an Interested Party. That
direction is without prejudice to any application either of them may choose to make to
become an Interested Party. | further direct that neither shall l:?e entit_led to obtain from
the court any copy of any document relating to these procee:dmgs v'{lthout first making
an application to the court. For the avoidance of doubt, copies of this c_:rder_should be
served on Mr Economou and on Dr Ryan, so that they are aware of their entitlement to

make applications.

15. The Defendant does not seek any order for costs.

Signed

Senl / Handed to the claimant, defendant and any interested party / the claimant's, defendant's, and any interested party's
solicitars on {(date): .' Q"

Solicitors:
Ref No.

Notes for the Claimant a1 -
If you request the decision to be reconsidered at a hearing in open cour‘! under QPR 54.12, you o
complete and serve the enclosed FORM (86B) within 7 days of the service of this order, A.fee is payable on
submission of Form 86B. For detalls of the current fee please refer to the Administrative Court fees
table at http://www justice. qov.uk/courts/rcj-rolis-building/administrative-court, Failure lo pay the fee

or submit a certified application for fee remission may result In the ciaim.being struck oul. To form to make
an application for remission of a court fee can be objained from the Justice website
http:lihmctsformfindmuslic.qov.uk{HMCTSIForm Finder.do
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